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STATE OF UTAH,

3
3
3
3
3
3
3
3
3
3

Plaintiff/Respondent,
vs.
McCloy, Joe Tracey
Def endant/Appel1 ant.

APPELLANT'S REPLY BRIEF

Case No. 990117-CA

Comes now the Appellant, Tracey McCloy, appearing at this
time without assistance of counsel, moves this Court pursuant to
Utah Rules of Appellate Procedure, Rule 11(g), and reviewing the
Appellant's Reply Brief.
The Appellant also asks that this Court still consider th&
Appellant's Motion for Variance

when reviewing these issues that

are now before this Court.
The Appellant has used every resource and court record
available to him to raise his issues with this Court, and the
Appellant asks that this Court to grant him an oral argument to
consider his issues now before this Court.
Point-i
The affidavit does not amply set forth evidence of the
informant's reliability or probable cause to support the warrant
authorizing the search of the Appellant's residence.
The Appellee's statement of the facts has h&&n falselystated, because the Appellant has challenged the accuracy of the
1
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affidavit, and part o-f the Appellee's facts were ruled to be
unreliable by Judge Roger Dutson on June 26, 199S.
Judge Dutson's memorandum decision states "Another agent,
agent King from another county, provided information which should
not be considered by a magistrate" <R. 270), because it was false
information, and the Appellee continuously asserts this false
information throughout his brief. <R. Appellee br. at 4-6, 12-14,
25-26).
If the Appellant was involved in the distribution of a
controlled substance, the

prosecution would hstve used these

controlled buys against the Appellant in court, but the fact of
the matter is that these controlled buys never

did take place,

and Judge Dutson ruled that this information alleged by agent
King should not be considered by a magistrate. Moreover, the fact
of agent Acker putting this libelous information in the
Affidavit, was agent Acker's malicious intention to prejudice the
Appellant with the Court, to make it appear that the Appellant
was involved with the sales of drugs, and agent Acker's reckless
disregard to tell the truth was meant to mislead the court.
This Court should consider the fact of agent Acker using
this false information about controlled buys taking place at the
Appellant's residence, Bind agent Acker's false information about
the Appellant's alleged criminal history were intentionally
placed in the affidavit to prejudice the Appellant, and for the
fact that this false information was used to persuade the judge
and jury to convict the Appellant.
The Appellee asserts that the confidential informant's
information given to agent Acker, by agent Van orden proved
2
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reliable, <R. Appellee br. at 4—6). The information alleged to be
stated by confidential informant's is false information, because
drugs could not hdL\^& be purchased at the Appellant's residence,
and the police officers made no attempt to purchase these drugs
that were alleged to be readily available. Moreover, these
alleged confidential informant's stated that stolen property was
being traded for drugs, but there was no stolen property
recovered from the Appellant's residence, and especially a great
deal of stolen property which further proves this information to
be unreliable.
Further, agent Acker and Van orden testified during trial
that there were no confidential informant's, And there was no
surveillance conducted on the Appellant's residence.
The citizen complaints against the Appellant were n&v&r
proved reliable. None of the alleged complaints were given to the
defense on discovery, or were entered into evidence, proving that
the complaints actually existed, and there was no police
survei11ance conducted on the Appel1 ant's residenc& to see if in
fact there was any kind of traffic going to the Appellant's
re^id&nce.

The check for license plate numbers was n&x?er offered to the
defense in discovery, proving that these vehicles were in fact
taken from the Appellant's residence, and they were nev&r

entered

into evidence for the court to inspect. The only information that
was given about these alleged license plate numbers, came from
agent Acker's stating that these plate numbers came from the
Appellant's residence, and that the people that owned these
vehicles were involved with drugs or stolen property.
3
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Point-2
The Appellant's trial counsel's failure to use review
transcripts and audio/video tapes, and to use an audio tape as
direct evidence did effect the outcome of this case.
The Appellee's brief has misrepresented the facts involved
with Appellant's trial counsel's representation at the
Appellant's motion to suppress, <R. Appellee's br. at 15-17). The
Appellee's brief states that the Appellant's trial counsel did
consider a tape recorded

conversation between agent Acker and the

prosecutor, <R. Appellee's br. at 16), but the fact of the matter
is James Retallick did not know about the tape recorded
conversation until the Appellant's motion to suppress <R.
Suppression hearing at 3 ) , because James Retallick would not
arrange an appointment to discuss the

case with the Appellant,

and he refused to accept any evidence. Moreover, since James
Retallick would not use this audio taped conversation between
agent Acker and Les Daroc^i, denied

the Appellant the right to

compulsory process of presenting an orderly introduction of
evidence

proving that there was no search warrant at the time the

Appellant's private

residence was searched, and that it

was

fabricated after the fact of the Appellant's residence was
searched.
Trial counsel's failure to subpoena any of the Appellant's
witnesses can not be considered a trial strategy, because James
Retallick would not even accept a list of the witnesses that the
Appellant wanted subpoenaed, and James Retallick

never

interviewed any of these witnesses so trial counsel did not know
what these witnesses testimony consisted of.
The Appellant's counsel of record should have motioned this
4
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court for an evidentiary hearing on the Appellant's behalf,
because the Appellant has the right to h^ve

his trial counsel

explain his deficient performance with the Appellant's case
during the trial phase, and why he would not use evidence that
would prove the search warrant to be defective.
In McMano^v^^Richardsgn, 397 U.S. 759, 771 n.14, 90 S. Ct.
1441, 1449 n.14 <1970>, held that this constitutional right to
counsel "is the

right to the effective assistance of counsel".

The Appellant was denied the effective assistance of counsel
by his court appointed attorney, due to the
counsel's not using any evidence

fact of his trial

to show that there was a

defective search warrant, for his counsel's failure to subpoena
any witnesses to testify in the Appellant's behalf, stnd for his
counsel's failure to communicate with the Appellant at any time
during the course of this case.
Point 3
The Appellants Supplemental Brief should not be declined
for review from the Appellate Court.
On September 7, 1999, the Utah Court of Appeals granted the
Appellant the

right to submit a supplemental brief, after denying

his motion for re—appointment of counsel.
The Appellant has made repeated attempts to

receive

transcripts from his court appointed counsel and from the trial
court, but has been denied access to the court's record, and he
has no way of providing the reviewing court with these
transcripts because of this denial.
Due to the conditions of the Appellant's confinement, the
Appellant has no access to the pertinent authority citations

5
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needed to support his issues, which is one of th& reasons why he
motioned the court for re-appointment of counsel, because his
court appointed counsel has refused to discuss any of the issues
the Appellant wanted briefed or use the issues the Appellant
wanted raised, and because of his court appointed counsel's
derelict performance the Appellant has been denied equal access
to the

pertinent authority citations research &nd records for ^n

adequate appeal in his case.
The Appellant has used every available pertinent citation to
support his issues with this Court, and every available court
record

to support his issues in this appeal.
The Appellant is not an attorney and does not have the legal

knowledge of knowing how to properly brief his issues in this
appeal, nor does he know the proper "Standards of Appellate
Review" for his issues in this appeal.
If this Court feels th&t

the Appellant's issues Are not

properly briefed with this court. The Appellant would ask that
this court will appoint him competent counsel to brief the issues
in this appeal, because the Appellant's court appointed counsel
has at no point during this appeal, communicated with the
Appellant about any of the issues on this appeal, and has forced
the Appellant to brief his issues to the best of his ability with
this court.
Point 3 b-1

The evidence
was never

alleged to be found in the Appellant's house

directly linked to the Appellant and the Appellant's

fingerprints were not found on State's evidence.
6
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Ca> No evidence was found on the Appellant.
<b> State's evidence was reported to be found in a common area
and the Appellant was not near the area the State's evidence was
reported to be found.
Agent Van orden's police report states that the Appellant
was pinned behind the door at the time of the execution of the
search warrant, and the Appellant was taken outside of his
residence at that time. <R. Addendum B Reply Brief).
Cc> There were three other adults present in the Appellant's
residence at the time of the search,
the

and were in the

proximity of

area where the State's evidence was reported to be found.
The only thing that linked the Appellant to the State's

evidence, was a police officer asserting that this evidence was
found i n the Appel1 ant's home.
During the Appellant's Trial, Don Thurgood testified that
their was no evidence had been taken to the Crime Lab until April
4, 1997.
1)

If the State's evidence used to convict the Appellant was

found on March 14, 1997, it should not have taken 21 days for the
evidence to arrive

at the Weber Crime Lab. Moreover the

prosecution should not have misrepresented the fact that the
State did not have any evidence against the Appellant, but the
prosecution having the reckless disregard to tell the truth,
misled the court into believing the evidence was at the Crime
Lab, and that CSI was responsible for its unaccountability.
Utah Code Annotated, 1953, as amended. Section 77—23-209, states;
The magistrate shall annex to the depositions and affidavits
upon which the search warrant is based, the search warrant, the
return, and the inventory. If he is without authority to proceed
further with respect to the offense under which the warrant was
7
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i ssued, he_shalI_return_^hem_to_the_
cgunt¥_hav!ng_iyr!s^
All throughout the Appellant's criminal case, prosecution
and agent Acker stated CSI extensive involvement with the case
and handling of State's evidence, but during the Appellant's
trial agent Acker testified that CSI was never

involved with the

case, and none of the State's evidence was tested for
f i ngerpri nts.
(i> Agent Acker's police report states that CSI photographed and
video taped the Appellant's residence. (R. Addendum 1 Reply b r . ) .
Cii> On Harczh 26, 1997, during the Appellant's first Preliminary
Hearing, criminal case #971900382, the prosecution never

had any

of State's evidence against the Appellant present in the Court
Room. The prosecution asserted to the Court that the reason why
they did

not have State's evidence, was because CSI had taken the

evidence to have it tested for fingerprints, and that the
evidence

had just been taken up to -the Crime Lab to be tested.

Judge Brent West, dismissed the charges against the
Appellant, but had the Appellant held in custody, because the
prosecution asserted that they intended to file new charges
against the Appellant, and Judge West gave the prosecution one
week to have the State's evidence present in the court room.
liii) On April 2, 1997, during the Appellant's second
Preliminary Hearing, the prosecution asserted that they had the
State's evidence back from the Crime Lab, and they were ready to
proceed with the Preliminary Hearing.
Don Thurgood testimony at the Appellant's trial, shows that
the State had continued to mislead the court into believing that
8

State of Utah vs. Tracey HcCloy
Case No-2
990117-CA
they had evidence against the Appellant during the April 2, 1997
hearing, but the -fact o-f the matter is that the State did

not

have any evidence against the Appellant, and the prosecution's
insu-Fficiency o-f evidence was time ha^rr&d according to section
77-23-209 of the U.C.A, 1953, as amended.
There were many conflicts of interest that came up during
this second preliminary hearing, mainly an improper filing, which
further shows the prosecutions intentions of misleading the
Court. Judge West's comment to this was, "There have been at
least three procedural miscaps that are

causes to have these

charges dismissed", but he elected to overlook these procedural
miscaps.
Civ) On Hay 28, 1997, during the

Appellant's third Preliminary

Hearing, Don Thurgood, from the Weber Crime Lab, testified that
the State's evidence was brought to the Crime Lab by agent Acker
in

several small zip lock baggies, but the State's evidence

presented to the Court on that date was not in the same packaging
as the evidence that was brought to him at the crime

lab.

Agent Acker testified on Hay 28, 1997, that the reason why
the State's evidence wasn't contained in original package, was
because CSI had taken them to have

tested for fingerprints,

further agent Acker testified that the photographs of the
evidence were taken by CSI.
<v> Agent Hark Acker testified at the Appellant's trial, that
CSI was never involved with this case, and that none of the
State's evidence was taken to be tested for fingerprints.
The Appellee's argument with regard
of false evidence

to the prosecutions use

has been falsely stated in
9
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brief, And the Appellant will show this Court the inconsistencies
in the Appellee's brief. <R. Appellee brief at 2 1 - 2 3 ) .
The Appellee's brief incorrectly states the contents of
agent Acker's police report- According to the report it states; a
small zipper bag, similar to a small back pack, contained over
1/4 ounce of methamphetamine in

several containers. A small zip

lock bag that contained a large chunk of methamphetamine, which
later weighed at about 6.5 grams. There were also two small glass
bottles And two glass vials, all with methamphetamine. <R.
Addendum A reply brief).
Agent Van orden testified at trial that she nev&r

found any

large chunk of methamphetamine, tubes or vials that contained
methamphetamine. Agent Van orden's police report states she found
a zipper bag containing appro*. 1/4 ounce of meth.. (R. Addendum
B reply brief). Moreover, the Appellee's brief states that Don
Thurgood, a criminalist with the Utah State Crime Lab, did

not

testify at the preliminary hearing how much methamphetamine the
vials And baggies contained.
This is also false information, because Don Thurgood
t&s,ti-fy

how much the

baggies did

weigh, in

$aczt

did

he testified that

the states evidence was not in the same baggies that were taken
up to the lab, And

he nev&r

testified that there were vials and

tubes with methamphetamine brought to the lab- The Crime Lab
Report does not state that there was a large chunk of
methamphetamine weighing 6-5 grams that was brought up to the
lab, the lab report states that thereofive small bags of
methamphetamine that weighed out to be 7-6 grams.
Walker_v._State, 624 P.2d 687 (Utah 1981),
10
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Misconduct for the

knowing use of false testimony).

Due to the prosecution's And agent Acker's continuously
misleading the trial court about the evidence, contents of the
affidavit, (which denied the Appellant his right to discovery and
having a copy of the alleged affidavit at the third preliminary
hearing), and misrepresenting the fact that there were
confidential informant's involved with this criminal case
especially alleging controlled buys were conducted at the
Appellant's residence by these confidential informants.
The following are other conflicts of interest that had a
substantial effect on the Appellant's case, which further
prejudiced the Appellant, And exploited his criminal case all
throughout the Second Judicial District Court House in Ogden, lit.
Judge Brent West was the original judge in the Appellant's
criminal case, but because of his biased opinion towards the
Appellant resulted in Judge West's recusal from this case.
During the Appellant's third preliminary hearing held on Hay
2 3 , 1997, the Appellant expressed his concern with the Court with
regards to not being able to see the evidence that the
prosecution was presenting to the

court, and the reason why the

Appellant could not see the evidence was because he did
his glasses due to the

not

have

police officers destro>ing his glasses.

Judge West's reply to the Appellant's concern was that his issue
of being blind was going to fall upon "Deaf Ears".
Judge West was involved with the signing of a defective
search warrant, that was presented to him by the Ogden City
Detectives Division, and this defective search viArrAnt

was being

maliciously prosecuted by the Weber County Attorney's Office. The
11
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false information contained in the defective search warrant
affidavit, was known to be false information by Judge West and
the Weber County Attorney's Office, because that false
information pertained to this case that Judge West was presently
handling at that time, Those Prosecuting Attorneys and police
officers involved with that de-f&ativG

search warrant

are

involved

with this search warrant.
Due to the overwhelming amount of false information given to
the court by the prosecution and police officers, deprived to
Appellant of any opportunity of preparing a meaningful defense
for this case, and with Judge Brent West's bias opinion, which
led to his recusal from the Appellant's case further prejudiced
the Appellant's case with the trial court.
Point 3 B-2
ife§|r;ch_wi^hgut_War
The Appellant does have an audio tape that has agent Acker
talking to Les Daroczi about his not knowing an affidavit went
with a search warrant.
The Appellant's family has made several attempts at trying
to give Maurice Richards this and other audio/video tapes to use
in the Appellant's defense on appeal, but the Appellant's court
appointed counsel has refused to accept any of the tapes for this
appeal, and the Appellant would like to know how he can make
these tapes apart of this Court's record for this appeal.
The Appellee's brief has misrepresented agent Acker's
testimony during the Appellant's pro se motion to dismiss on this
point, <R. Appellee's hr. at 2 4 ) , because the prosecution did not
know this taped conversation between agent Acker and Les Daroczi

State of Utah vs. Tracey McCIoy
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existed during this hearing, and the Appellant ne\/er

discussed

any of this taped conversation with agent Acker.
Further, agent Coleman's testimony at the Appellant's third
preliminary hearing held on May 2 8 , 1997, supports the
Appellant's issue of there not being a search warrant at the time
of it being executed on March 1 4 , 1997.
Agent Coleman was the second officer in charge of this
search warrant's execution. Agent Coleman testified during the
Appellant's preliminary hearing on May 2 8 , 1997, during the time
he was being cross-examined by the Appellant about the items that
they were searching for, and agent Coleman testified that he did
not know what was on the search warrant.
If there

was a briefing before the search of the Appellant's

residence, and Sgt. Coleman being the second in
execution of the search warrant.

charge

of the

Sgt. Coleman should have

known

what they were going to look for in the Appellant's residence,
and the fact of Coleman's not knowing what was on the search
warrant supports the Appellant's issue of there not being a
search warrant at the time of its execution.
Point 3 B-3

iOi-f £ &£t:1^5_6Esl5tance_o£_Counsel > _f or_Fa|^l^ure_tg___SubBgena
Witnesses
The Appellant was granted the

right to enter evidence

of

police misconduct and prosecutorial misconduct at his trial, that
was infringed on him during this case and

in other cases in the

same court house.
In the Appellant's motion to deny the State's motion in
limine, James Retallick argued that the police officers
13
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outrageous conduct went to the heart of the Appellant's defense,
and that the Appellant should be granted th& right to show the
jury th& effects this abuse of power had in this case.
James Ret al lick's failure to subpoena witnesses to testifyin the Appellant's behalf and to use evidence to prove this
misconduct existed, denied the Appellant his right to Compulsory
Process, and to prove that Appellant was denied Due Process of
Law throughout his criminal case.
<a> The Appellant had three witnesses that could have testified
that there was no search warrant presented at the time of search,
and that nobody was present at the home of the Appellant's when
the officers claimed to hav& found the State's evidence.
Cb> The Appellant had five witnesses that could have testified
that there was no search warrant presented at the time of search
and that nobody was present at the home when the officers claimed
to have found the State's evidence.
Cc> The Appellant wanted the Honorable Judge Stanton M. Taylor
subpoenaed to his trial, to prove that there had h&&n prior
misconduct in his court room, and that it was infringed on the
Appellant by the Weber County Attorneys in prior criminal cases.
id}

James Retallick failed to subpoena Michelle Bingham to

testify about agent Acker taking great deal of the Appellant's
personal property and not reporting it. The fact of the matter is
that James Retallick should hay/e used this witnesses testimony to
discredit agent Acker's testimony, and to show his truthfulness
to be unreliable
The only reason why Michelle Bingham testified at the
Appellant's trial, was because the Appellant had taken time
14

State of Utah v s . Tracey McCloy
Case No.2
990117-CA
during his lunch break on December 11, 199S, to go over to Ms.
Bingham's residence to tell her

that she would be able to testi-fy

at the Appellant's trial, before she had to be at work, And the
relevancy of M s . Bingham's testimony at the Appellant's trial
further proves that the Appellant's trial counsel was not acting
in the Appellant's best interests.
Ce) The Appellant's trial counsel should have subpoenaed Sgt.
Coleman to the testify at the Appellant's motion to suppress, and
to ±he Appellant's trial about his not knowing what they went to
look for in the Appellant's residence, because his testimony was
extremely relevant to the Appellant's issue of there not being a
search warrant on the date of March 14, 1997.
The Appellant's trial counsel's failure to subpoena
witnesses to testify in behalf of the Appellant, can not be
considered a trial strategy, because the Appellant's trial
counsel would not arrange an appointment to talk to the Appellant
about his case, or about his potential witnesses, and James
Retallick would not take a list of the Appellant's witnesses so
James Retallick did

not know what these witnesses testimony

consi sted of.
Point 3 B-4
Denial_gf_Right_tg_Cgnfront_C^
The Appellant's right to confront confidential

informant's

alleged in the search warrant affidavit was violated at trial and
within the contents of the

affidavit itself.

The search warrant affidavit merely states the confidential
informant's as

M

C i " . There is no names or confidential

informant

number for the court's reference to which confidential

informant

15
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would be called to testify
The reliability of these confidential informant's was never
proven, only by the police officers stating that they were
credible informant's, which the Appellant was denied the right to
cross-examine these informant's for their alleged false
information in the affidavit.
S t a t e ^ v ^ I o r g , 801 P.2d 9 3 8 , 941 (Utah Ct. App. 1990)
(holding deputy's testimony as to the significance of late
reporting on truthfulness of character of witness based on
anecdotal foundation was to prejudicial). State_v^_Rlmmasch, 775
P.2d 3 8 8 , 406-07 (Utah 1989) (holding expert witnesses unable to
testi-fy to truthfulness of witnesses absent proper foundation
established in reliability).
The Appellee's brief states that the prosecution did not
intend to use any information from the informants in their casein-chief and because there was no indication that they possessed
exculpatory information. (R. Appellee's br. at 2 4 - 2 5 ) . This was
false information too, because the prosecution submitted the
search vtArrAnt

affidavit that contained false information with in

it to the Court And

Jury, And

this false information given by the

alleged confidential informant was used to persuade the jury into
believing that the Appellant was involved with the distribution
of controlled substances, stolen property, and about the
Appellant's alleged criminal history.
This Court has previously indicated that testimony regarding
another witness' consistency or reliability is improper pursuant
to Utah R. Evid. &08(a). State_v\-_Stephaniak, 900 P. 2d 1094, 1095
n.2 (Utah Ct. App. 1995) (noting that testimony prohibited as
16
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bolstering witness credibility).
In State^v^JRamme^ 721 P.2d 498 <Utah 1986) the Supreme
Court held that a trial court abused its discretion when it
admitted a detective's testimony in which the detective testified
that based on his experience, criminal defendants who are granted
immunity, lie when they are first interrogated. Id.

at 500-01.

The Supreme Court held that th& detectives testimony did not
necessarily relate to a witnesses "character for veracity" but
rather enticed the jury to draw inferences base on inferences of
the detectives past experiences with other suspects. Id. at 500.
The Coui^t concluded that the detectives testimony lacked
foundation and that the testimony's potential for prejudice
outweighed its probative value as provided by Utah R. Evid 403.
IcJ. and n.4.
Moreover, agent Acker's and Wan orden's testimony at trial
was that they had no confidential informant's supports the
Appellant's issue of false information was given in the search
warrant

affidavit

by alleged confidential informants.

Therefore the Appellant asks this Court not to decline his
issue of being denied the right to confront confidential
informants, because the reliability of these informants was not
proved, and because their false information was the basis forjudge Roger Dutson finding probable cause for the search warrant.
Point 3 B-5

The Appellant did argue the fact that he felt the search
warrant affidavit was technically insufficient to the trial
court, during his motion to dismiss on April 28, 1998, by
17
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presenting Utah's Code of Criminal Procedure, Section 77-23-204
to the court, but Judge Dutson n&>/&r gave any reason why he was
declining this argument.
Moreover, the Appellant's trial counsel should have used his
knowledge and skill to argue the search warrants technical
insufficiency during the Appellant's motion to suppress on June
2 6 , 1998.
During the Appellant's motion to suppress on June 2 6 , 1998,
the Appellant also argued the search warrant's technical
insufficiency, arguing Dennett_v. Powers, 536 P.2d

135 (Utah

1975) which states mandatory compliance, Subdivision
pertaining to the time of issuance ^nd

(b)

the service of summons

must be complied with or the action is deemed dismissed; holding
that deletion of "deemed dismissed language from rule requires
affirmative dismissal by court".
The Appellee's brief has misrepresented Utah Code of
Criminal Procedure Section 77-23-204(2)<a), <R. Appellee's hr-

at

2 7 ) , because that section pertains to the signing of any search
warrant, not just a telephone warrant, which was part of the
Appellant's argument that the search warrant was technically
deficient, and Judge Dutson did

not state any facts or laws as to

why he was denying the Appellant his argument of the search
warrant being technically deficient.
CONCLUSION
The Appellant respectfully requests that this Court grant
him an Oral Argument in reviewing this case. Due to the conflicts
of interest that have depri^&d

the Appellant any opportunity to

prepare an adequate defense at the trial phase of this case,
18
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because of the prosecution and police officers intentionally
misleading the trial court and Appellant with regards to
evidence, confidential informants, and search warrant.
The Appellant moves this Court to grant him a reversal in
his conviction stemming from the prosecutions knowing use of
"False Information" to the trial court. The Appellant prays that
this Court will grant him an acquittal from charges infringed on
him by the Prosecution's knowing use of a defective search
warrant executed on the Appellant's r&^id&nce

on March 14, 1997.

Further, the Appellant prays that this Court not decline his
issues raised in this appeal, if this Court feels that these
issues Ar& not raised, because of the Appellant's lack of
pertinent citations to support his issues, s^nd the Appellant
moves this Court to re-appoint him new counsel who will properly
raise these issues with this Court.

Respectfully submitted this afi,\__ day of January, 2=0 0 0 .

Tp^fcey McC^l
appear i n^pro-se)

19

Qg5IIEIQAIEJ3F MAILING
I hereby certify that a true and correct copy of the above
and foregoing filing of Appellant's Reply Brief was posted in
United States mail, postage prepaid on this J?^0__ day of
January, 2000 and addressed tos
Utah Court of Appeals
Office of the Clerk
45G S. State St.
P.O. Box 14023C
Salt Lake City, Utah 84114-0230
Kenneth A. Bronston
Assistant Attorney General
i&O E. 300 S. 6th floor
P.O. B O K 140854
Salt Lake City, Utah 84114-0854
Maurice Richards
2568 Washington Blvd. Suite 102
Ggden, Utah 84401
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Weber Morgan Narcotics Strike Force
r^ase^epjoit^
Supplement
Agent Name: Marie Acker
Case Report Number: 97-5017
Refer to other case numbers:
Offense Type: Possession of Methamphetamine w/intent within 1000 ft of a church
Date of Occurrence:

3/14/97

Time of Day: 1610 hrs

Address of Occurrence: 1612 Kiesel Ave.
Assisting Agents: See narrative
Confidential informants:
Suspect Name; Tracey Joe McCloy
Address: 1612 Kiesel Ave.
Description: w/m DOB 06/18/67
Narrative
On 3/14/97 Tracey Joe McCloy was in possession of approx. Vi ounce (8 grams) of
methamphetamine approx. Y* pound of marijuana, packaging materials, owe sheets and
transaction records, guns, cash, and paraphernalia, all in the same room where McCloy was taken
into custody at his residence, 1612 Kiesel Ave. McCloy was taken into custody at around 1610
hrs that date, the time when a search warrant for McCloy3s residence was executed by
Weber/Morgan narcotics strike force members, and members of other assisting police officers
from other local agencies. McCloy was arrested for possession of methamphetamine w/intent,
possession of marijuana w/intent, both enhanced due to his residence being within 1000 feet of a
church, the 3rd Ward at 1634 Kiesel Ave.
On that same date I obtained a search warrant for Tracey McCloy and his residence at
1612 Kiesel signed by Judge Lyon. The search warrant was a knock-and-amiouncc, day time
service, and was based on citizen complaints, informant information, and other agency narcotics
buysfromthis residence
A search warrant briefing was held at the strike force office at around 1500 hrs that date.
Agent Hamblin was sent to the area for prc-surveillance at around that time. The following is a
breakdown of the officers and agents that participated in this case, and what their assignments
were: Strike force agents participating were Sgt. Coleman, supervisor and interviews, myself as
case agent and evidence custodian, agent Vanorden as designatedfinder,and agents DeHart,
Garcia, Hamblin, and Vanbeekum as searchers. The Weber strike force team was assigned initial
entry also. Ogdcn Police Detectives Ramsey, Soakai, and Croyle assisted in outside containment,
and then searching. Davis County Metro Narcotics agents King and Ward also assisted with
outside containment. The Davis officers did not participate in the search. Weber County Sheriff

detectives Birch and Haycock also assisted with outside containment. Ogdcn Community Police
officers HaD and Clark also assisted with the entry and transporting McCloy to the Weber County
jail after he was arrested.
1 was in radio and phone contact with agent Hamblin as he provided pre-survefllance.
Haxublin saw some vehicle and foot traffic at the house prior to the warrant being served. The
two Community Police officers went to the door as instructed and attempted to get an answer by
knocking. Officers HaU and Clark told me they could hear people moving around just inside the
front door, however no one would answer the door. The entry team then came to thefrontdoor
and Joudly announced that we were the police with a search warrant. The door was not answered
and force was used to open the door. AR agents were wearing raid gear, including clearly marked
raid jackets and badges.
Shortly after entry was made I heard two shotsfired,and later learned that Agent Garcia
shot one of the two dogs that were in the house that was attacking him. See his supplement and
others for details. I also observed at least 2 agents struggling to take a white male into custody,
who later turned out to be Tracey Joe McCloy.
After the residence was secured I took a walk through and was surprised at the amount of
property that was stored in the house. The residence was so packed with stacks of property such
as stereos, VCR's, tools, tool chests, that there were only pathways through all of the clutter in
each room. The residence wasfilthyand did not appearfitfor human habitation. Two of the
rooms that were east of thefrontroom appeared as if they were being used to sleep m by clearing
a spot in all of the things stored in all the rooms. It appeared a great deal of this property could
be stolen, which would be consistent with the information that has been received on suspect
Tracey McCloy.
The interior and exterior of the residence was photographed and videos taken by CSI prior
to the search beginning. Agent Vanorden also photographed the residence, and the location of
evidence. I was forced to set up for evidence collection in the strike force van as there was no
room to do so in the residence. All of the drugs, much of the packaging material, scales, owe
notes with McCloy's name on them, and most of the guns were seizedfromthefrontroom where
McCloy was located. The following is a breakdown of the items seized, their description, and
location found by Agent Vanorden, who brought these items to me:
Item #1 was a large ziplock bag containing what appeared to be about lA pound of
marijuana. This item was found on a couch in thefrontroom.
Item #2 was a small tea) colored zipper bag, similar to a small back pack, that contained
over Vi ounce of methamphetamine in several containers. A small ziplock bag in that bag
contained a large chunk of methamphetamine, which later weighed at about 6.5 grains. There
were also two small glass bottles and two glass vials, all with methamphetamine. Theripperbag
also contained several paraphernalia items. This kern was found on the couch in thefrontroom.
Item #3 was a plastic bag fixTl of small decorated ziplock bags, the kind commonly used to
distribute methamphetamine. This item was on the couch in thefrontroom.
Item #4 was a mountain fuel bill, addressed to Tracey McCloy at 1612 Kiesel, postmarked
13 March 1997. This item was also found on thefrontroom couch.
Item #5 was a black wallet that contained S191.00 cash, found on tbe couch in the front
room

Addendum_A-2
The Appellant is including agent Acker's Evidence s^nd
Prap&rty

Report

as Addendum A — 2 , because i t

shows a corruption

in

the State's evidence, compared to agent Van orden's police report
and her testimony at the Appellant's trial, and in the State Lab
report.
Agent Acker's evidence report states that there were 2 glass
bottles of meth, 2 glass vials containing meth, a zipiock baq
cpntai ni ng approx, 1/2 ounce erf meth, paraphernalIB iterns.
If this evidence was found at the Appellant's residence, it
should not have taken agent Acker 21 days to take the State's
evidence up to the lab, which the prosecution intentionally
misled the trial court about the

evidence

being at the crime lab

during the Appellant's first preliminary hearing held on March
2 & , 1997, Bnd this corruption of evidence was used to persuade
the jury into convicting the Appellant at trial.
Moreover, agent Acker's evidence

report states that this

evidence was to be fingerprinted, but there was never
evidence

any

taken to be fingerprinted, which would support the

Appellant's argument of this evidence not being found at the
Appellant's residence, and that agent Acker falsified his police
reports Bnd manufactured the evidence after the fact of the
Appellant's

residence being searched,.

These glass items would

have been an ideal surface to trace any kind of fingerprints, if
there was any fingerprints to be traced, but the fact of none of
these items being taken to the

lab to be fingerprinted shows that

agent Acker alleged that he found these items to intentionally
prejudice the Appellant with the trial court.
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Weber Morgan Narcotics Strike Force
Case Report H
Supplement M
Agent Name: VANORDEN]
Case Report Number: 97-5017 Refer to other case numbers:
Offense Type: POSSESSION METH WITH INTENT
Date of Occurrence: 3/14/97

Time of Day:

[U(0

Address of Occurrence: 1612K3ESEL
Assisting Agents: W.M.N.S.F
Confidential Informants:

Suspect Name: Tr^ct^

M^^^O^j

ON 3/14/97 W.M.N.S.F. AGENTS EXECUTED A SEARCH WARRANT AT 1612
KHCSEL. TRACEY MCCLOY WAS ARRESTED FOR POSSESSION OF METH WITH
INTENT.
ON 3/14/97 AT 1610 HOURS W.M.N.S .F. AGENTS EXECUTED A SEARCH WARRANT
AT THE ADDRESS 1612 KD2SEL. OPD OFFICERS HALL AND CLARK ASSISTED
BY APPROACHING THE HOUSE AND KNOCKING ON THE DOOR NO ONE
WOULD ANSWER THE DOOR. WJVLN.S.F. AGENTS THEN APPROACHED THE
HOUSE YELLING "POLICE SEARCH WARRANT" SEVERAL TIMES. AT THAT
TIME AGENT DEHART FORCED THE DOOR OPEN. AGENTS ENTERED THE
HOUSE AND FOUND THE ENTRY INTO THE LIVING ROOM AND THROUGH OUT
THE HOUSE WAS LIMITED BY ALL THE STUFF STACKED IN THE HOUSE. I
HEARD TWO SHOTS FTRED THEN OBSERVED TWO DOGS ONE THAT HAD BEEN
SHOT.
I CAME IN CONTACT WITH A FEMALE SHTING ON THE COUCH IN THE LIVING
ROOM. I THEN OBSERVED A WHITE MALE WHO WAS LATER nJENTDTHO) AS
TRACEY MCCLOY STANDING BEHIND THE FRONT DOOR AGAINST THE WALL.
I ORDERED HIM TO COME OUT. I THEN GRABBED MCCLOY'S HAND AND PUT
HIM IN A WRIST LOCK SGT COLEMAN ATTEMPTED TO HAND CUFF HIM
WHEN MCCLOY STARTED TO FIGHT WITH AGENTS. OFFICER CLARK FROM
OPD WAS ALSO ASSISTING TRYING TO TO SECURE MCCLOY. SGT COLEMAN
AND CLARK GRABBED THE HANDS OF MCCLOY AND I CUFFED HIM. MCCLOY
WAS STDLL RESISTING AS SGT COLEMAN TOOK HIM OUTSHJE TO THE FRONT
LAWN.

I ESCORTED THE FEMALE WHO WAS LATER IDENTIFIED AS SANDRA KUCK
OUTSHJE WHERE SHE GAVE ME CONSENT TO SEARCH HER. NOTHING WAS
FOUND ON HER PERSON. AFTER A RECORDS CHECK KLICK WAS RELEASED.
I WAS ASSIGNED TO BE THE FINDER AND FOUND THE FOLLOWING ITEMS
AND TURNED THEM OVER TO AGENT ACKER WHO WAS THE EVTOENCE
CUSTODIAN.
1. A LARGE ZffLOCK BAG CONTAINING APPROX 1/4 POUND OF MARIJUANA,
WAS FOUND ON THE COUCH IN THE LIVING ROOM.
2. A SMALL TEAL BLUE ZIPPER BAG CONTAINING APPROX 1/4 OZ OF METH
AND PARAPHERNALIA WAS FOUND ON THE COUCH IN THE LIVING ROOM.
3. A BAG FILLED WTTH ZD7LOCK BAGS WAS FOUND ON THE COUCH IN THE
LIVING ROOM.
4. A MOUNTAIN FUEL BDLL ADDRESSED TO TRACEY MCCLOY WAS FOUND ON
THE COUCH IN THE LIVING ROOM.
5. A BLACK WALLET CONTAINING $191.00 CASH WAS FOUND ON THE COUCH
IN THE LIVING ROOM.
6. 2 ZIPLOCK BAGS, ONE WTTH APPROX 1/16 OZ OF METH INSIDE AND THE
OTHER HAD RESD3UE IN IT. THESE WERE FOUND ON THE COUCH IN THE
LIVING ROOM.
7. AN ELECTRONIC PLANNER/ORGANIZER WAS FOUND ON THE COUCH IN
THE LIVING ROOM.
8. PARAPHERNALIA ITEMS, GLASS TUBES, TORCH END, LEATHER CASE WAS
FOUND ON THE COUCH IN THE LIVING ROOM.
9. 3 NOTEPADS WITH OWE NOTES INSIDE WAS FOUND IN THE COUCH IN THE
LIVING ROOM.
10. A PAPER BAG CONTAINING NUMEROUS ZIPLOCK BAGS, IN VARIOUS SIZES
WAS FOUND ON THE COUCH IN THE LIVING ROOM.
11. A BLUE VINYL PLANNER CONTAINING OWE NOTES WAS FOUND ON THE
COUCH IN THE LIVING ROOM.
12. A METAL BOX CONTAINING 2 PISTOLS, A SHARPS .22 CAL AND A SEMI
AUTO PISTOL CAL UNKNOWN WAS FOUND ON THE COUCH IN THE LIVING
ROOM.
13. A LEATHER BOX CONTAINING GLASS PD7ES WAS FOUND ON THE COUCH
IN THE LIVING ROOM.
14. A CARDBOARD BOX THAT CONTAINED GLASS TUBES WERE FOUND ON
THE COUCH IN THE LIVING ROOM.
15. A BLUE WALLET WITH H> BELONGING TO MCCLOY WAS FOUND IN THE
LIVING ROOM NEXT TO THE COUCH.
16. A SET OF SCALES AND A VINYL PLANNER WITH OWE NOTES, A RED
SMOKING PIPE, AND A CIGARETTE ROLLER WAS FOUND IN A BOX NEXT TO
THE COUCH IN THE LIVING ROOM.
17. A WOOD BOX CONTAINING S249.00 CASH WAS FOUND ON THE COUCH IN
THE LIVING ROOM.
18. A 3FT TALL GLASS SMOKING PD7E WAS FOUND IN THE LIVING ROOM ON

